Arizona Administrative Register / Secretary of State
Notices of Final Rulemaking

NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which have
appeared in the Register first as proposed rules and have been through the formal rulemaking process including approval by the Gover-
nor’s Regulatory Review Council or the Attorney General. The Secretary of State shall publish the notice along with the Preamble and the
full text in the next available issue of the Register after the final rules have been submitted for filing and publication.

NOTICE OF FINAL RULEMAKING
TITLE 2. ADMINISTRATION

CHAPTER 7. DEPARTMENT OF ADMINISTRATION
FINANCE DIVISION, PURCHASING OFFICE

Editor’s Note: The following Notice of Final Rulemaking was reviewed per Executive Order 2012-03 as issued by Governor
Brewer. (See the text of the executive order on page 3154.) The Governor s Office authorized the notice to proceed through the
rulemaking process on May 8, 2012.

[R12-226]
PREAMBLE
1. Articles. Parts. Sections Affected (as applicable) Rulemaking Action
R2-7-101 Amend
R2-7-B309 Amend
R2-7-C309 Amend
R2-7-C311 Amend
R2-7-C314 Amend
R2-7-C315 Amend
R2-7-C316 Amend
R2-7-D303 Amend
R2-7-E301 Amend
R2-7-E303 Amend
R2-7-F307 Amend
R2-7-G301 Amend
R2-7-404 New Section
R2-7-501 Amend
R2-7-503 Amend
R2-7-504 Amend
R2-7-505 Amend
R2-7-511 Amend
R2-7-607 New Section
R2-7-608 New Section
R2-7-A902 Amend
R2-7-A908 Amend
Article 13 Repeal
R2-7-1301 Repeal

2. Citations to the agency’s statutory rulemaking authority to include the authorizing statute (general) and the imple-
menting statute (specific):
Authorizing statutes: A.R.S. § 41-2511(A)
Implementing statutes: A.R.S. §§ 41-2511, 41-2501 through 41-2504, 41-2512 through 41-2516, 41-2531 through
41-2559, 41-2561 through 41-2568, 41-2571 through 41-2579, 41-2580, 41-2585, 41-2586, 41-2591, 41-2601
through 41-2607, 41-2611 through 41-2617, 41-2631 though 41-2637, 41-2661, 41-2662, and 41-2671 through 41-
2673

The effective date of the rules:
January 7, 2013

a. If the agency selected a date earlier than the 60 day effective date as specified in A.R.S. § 41-1032(A). include
the earlier date and state the reason or reasons the agency selected the earlier effective date as provided in

A.R.S. § 41-1032(A)(1) through (5):
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Not applicable

If the agency selected a date later than 60 day effective date as specified in A.R.S. § 41-1032(A). include the
later date and state the reason or reasons the agency selected the later effective date as provided in A.R.S. § 41-

1032(B):
Not applicable

Citations to all related notices published in the Register as specified in R1-1-409(A) that pertain to the record of the

proposed rule:

Notice of Rulemaking Docket Opening: 18 A.A.R. 1502, June 29, 2012
Notice of Proposed Rulemaking: 18 A.A.R. 2110, August 31, 2012

The agency’s contact person who can answer questions about the rulemaking:

Name: Jean Clark, State Procurement Administrator

Address: Department of Administration — State Procurement Office
100 N. 15th Ave., Suite 201
Phoenix, AZ 85007

Telephone: (602) 542-9136
Fax: (602) 542-5508
E-mail: Jean.Clark@azdoa.gov
or
Name: Rob Smook, ADOA Rules Administrator
Address: Department of Administration — Fleet Management Office

1501 W. Madison St.
Phoenix, AZ 85007

Telephone: (602) 542-6161
Fax: (602) 542-3125
E-mail: Robert.Smook@azdoa.gov

An agency’s justification and reason why the rules should be made, amended. repealed or renumbered. to include

an explanation about the rulemaking:

The purpose of this rulemaking is to address issues identified in the previous five-year review report approved by the
Governor’s Regulatory Review Council in February 2011. Other changes may be made to improve processes. Addi-
tionally, the rulemaking will update the rules and bring them into conformance with current practice. The subject mat-
ter of these rules is the procurement and management of all materials, services and construction for the state of
Arizona. The statutes and the rules are based on the American Bar Association Model Procurement Code and are
commonly referred to as the “Arizona Procurement Code.”

A reference to any study relevant to the rules that the agency reviewed and proposes either to rely on or not to rely

on_in its evaluation of or justification for the rules. where the public may obtain or review each study. all data

underlving each study. and any analysis of each study and other supporting material:

None

A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rulemaking will

diminish a previous grant of authority of a political subdivision of this state:

Not applicable

The summary of the economic, small business. and consumer impact:

Identification of the Final Rule Package:

The proposed rulemaking governs the procurement and management of all materials, services, and construction for
the State of Arizona. The rules are based on the American Bar Association’s Model Procurement Code and known as
the “Arizona Procurement Code.”

Identification of the Impacted Parties:

The parties affected by this rulemaking include: state government officials and managers, state government procure-
ment employees, suppliers including small businesses, minority and women owned businesses, non-profit organiza-
tions that provide services to state government, associations that represent various business groups, attorneys, local
government units including cities, counties, and school districts.

Benefits/Costs of these rule changes:
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The benefits of this rulemaking are greater efficiency in public procurement, reduced operating cost of public pro-
curement, increased opportunities for small, minority and women-owned businesses, improved understanding and
ease of use of rules for government agencies and suppliers and more open access to procurement opportunities and
information.

Probable Impact on Small Business:
The impact on small businesses should be positive. Small businesses will benefit from more open access to contract-

ing opportunities with the State. In addition, the proposed changes in this rulemaking should provide a better under-
standing of the rules and their function to small business than do the rules currently in place.

Probable Effects on State Revenue:

There should be no immediate measurable impact on state revenues or expenses. The long term effect should be a
reduction in costs resulting from greater efficiency in the procurement program and the ability to negotiate lower
costs for the state.

10. A description of any changes between the proposed rulemaking, to include supplemental notices, and the final

rulemaking:
No substantive changes were made to the rules. Based on suggestions from Council staff, minor, non-substantive
changes were made to the rules to improve clarity.

11. An agency’s summary of public or stakeholder comments made about the rulemaking and the agency response to
the comments:

The agency received no written comments regarding the rulemaking.

12. All agencies shall list other matters prescribed by statute applicable to the specific agency or to any specific rule or
class of rules. Additionally. an agency subject to Council review under A.R.S. §§ 41-1052 and 41-1055 shall respond

to the following questions:
Not applicable

Whether the rules require a permit. whether a general permit is used and if not. the reasons why a general per-
mit is not used:
Not applicable

[
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Whether a federal law is applicable to the subject of the rules. whether the rule is more stringent than federal
law and if so. citation to the statutory authority to exceed the requirements of federal law:
Not applicable

Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness
of business in this state to the impact on business in other states:

\g

Not applicable

14. Whether the rules were previously made. amended or repealed as emergency rules. If so. cite the notice published

in the Register as specified in R1-1-409(A). Also. the agency shall state where the text was changed between the

emergency and the final rulemaking packages:
None

15. The full text of the rules follows:

TITLE 2. ADMINISTRATION

CHAPTER 7. DEPARTMENT OF ADMINISTRATION
HANANCEDPASION; PUREHASING-OFHEE STATE PROCUREMENT OFFICE

ARTICLE 1. GENERAL PROVISIONS

Section
R2-7-101. Definitions

ARTICLE 3. SOURCE SELECTION AND CONTRACT FORMATION
PART B. COMPETITIVE SEALED BIDDING

Section
R2-7-B309. One Offer Received
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PART C. COMPETITIVE SEALED PROPOSALS

Section

R2-7-C309 Only One Offer Received

R2-7-C311.  Determination of Not Susceptible for Award

R2-7-C314.  Negotiations with Responsible Offerors and Revisions of Offers
R2-7-C315.  Final Proposal Revisions

R2-7-C316.  Evaluation of Offers

PART D. PROCUREMENTS NOT EXCEEDING THE AMOUNT PRESCRIBED IN A.R.S. § 41-2535

Section
R2-7-D303.  Request for Quotation Issuance

PART E. LIMITED COMPETITION FOR PROCUREMENTS EXCEEDING THE AMOUNT PRESCRIBED IN
A.R.S. § 41-2535

Section
R2-7-E301.  Sole Source Procurements
R2-7-E303.  Competition Impracticable Procurements

PART F. COMPETITIVE SELECTION PROCESS FOR SERVICES OF CLERGY, PHYSICIANS, DENTISTS,
LEGAL COUNSEL, OR CERTIFIED PUBLIC ACCOUNTANTS

Section
R2-7-F307. Late Offers

PART G. OTHER SOURCE SELECTION

Section
R2-7-G301.  Request for Information

ARTICLE 4. SPECIFICATIONS

Section
R2-7-404. Repealed Conflict of Interest

ARTICLE 5. PROCUREMENT OF CONSTRUCTION AND SPECIFIED PROFESSIONAL SERVICES

Section

R2-7-501. Procurement of Specified Professional and Construction Services
R2-7-503. Procurement of Construction Using Alternate Project Delivery Method
R2-7-504. Notice

R2-7-505. Selection Committee

R2-7-511. Individual Job Order Contracting
ARTICLE 6. CONTRACT CLAUSES

Section
R2-7-607. Mandatory Statewide Contracts
R2-7-608. Multiple Source Contracts

ARTICLE 9. LEGAL AND CONTRACTUAL REMEDIES
PART A. PROTEST OF SOLICITATIONS AND CONTRACT AWARDS

Section
R2-7-A902.  Stay of Procurements During the Protest
R2-7-A908.  Agency Report

ARTICLE 13. ONEHNE-BIDDING REPEALED

Section
R2-7-1301. Online-SelicitationProecess Repealed

ARTICLE 1. GENERAL PROVISIONS

R2-7-101. Definitions
In this Chapter, unless the context otherwise requires:
1. “Affiliate” means any person whose governing instruments require it to be bound by the decision of another person or
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whose governing board includes enough voting representatives of the other person to cause or prevent action,
whether or not the power is exercised. The term applies to persons doing business under a variety of names, persons
in a parent-subsidiary relationship, or persons that are similarly affiliated.

“Agency chief procurement officer” means the persen procurement officer within a purehasing-ageney;as-identified
by-the-state-gevernmental-ageney-head state governmental unit, who is acting under specific, written authority from

the state procurement administrator in accordance with R2-7-202 or any person delegated that authority, in writing,
under R2-7-203. The term does not include any other preeturement-effieer-or person within a state governmental unit
who does not have this written delegation of authority.

“Aggregate dollar amount” means purchase price, including taxes and delivery charges, for the term of the contract
and accounting for all allowable extensions and options.

“Alternate project delivery methods” means design-build, construction-management-at-risk, and job-order-contract-
ing construction services.

“Arizona Procurement Code” means A.R.S. Title 41, Chapter 23 and A-A-C—TFitle-2; this Chapter 7.

“Arizona state contract” means a contract established or authorized by the state procurement administrator for use by
state governmental units and eligible procurement units.

“Award” means a determination by the state that it is entering into a contract with one or more offerors.

“Bid” means an offer in response to solicitation.

“Bidder” means “offeror” as defined in R2-7-101(36).

“Brand name or equal specification” means a written description that uses one or more manufacturers’ product name
or catalog item, to describe the standard of quality, performance, and other characteristics that meet state require-
ments and provides for submission of equivalent products or services.

“Brand name specification” means a written description limited to a list of one or more items by manufacturers’ prod-
uct name or catalog item to describe the standard of quality, performance, and other characteristics that meet state
requirements.

“Clergy” means & m+mste%ef—a—1=ehg+eﬂ 1nc1udes the same persons descrlbed in A R S. 5 32 3272( 3).

on the ba51s of the crlterla stated in the sohc1tat10n and an 1n1t1al review of the proposals submitted. Those proposals

that are susceptible for award after the initial review of all original proposals in accordance with the evaluation crite-

ria and a comparison and ranking of original proposals shall be in the competitive range. Those proposals that have

no reasonable chance for award when compared on a relative basis with more highly ranked proposals will not be in

the competitive range. Proposals to be considered within the competitive range must, at a minimum, demonstrate the

following:

a. Affirmative compliance with mandatory requirements designated in the solicitation.

b. An ability to deliver goods or services on terms advantageous to the state sufficient to be entitled to continue in
the competition.

c. That the proposal is technically acceptable as submitted.

“Component” means a part of a manufactured product.

“Contract amendment” means a written modification of a contract under A.R.S. § 41-2503(8) or a unilateral exercise

of a right contained in the contract.

“Cost data” means information concerning the actual or estimated cost of labor, material, overhead, and other cost

elements that have been incurred or will be incurred by the offeror or contractor in performing the contract.

“Cost-plus-a-percentage-of-cost contract” means the parties to a contract agree that the fee will be a predetermined

percentage of the cost of work performed and the contract does not limit the cost and fee before authorization of per-

formance.

“Day” means a calendar day and time is computed under A.R.S. § 1-243, unless otherwise specified in the solicitation

or contract.

“Debarment” means an action taken by the director under R2-7-C901 that prohibits a person from participating in the

state procurement process.

“Defective data” means data that is inaccurate, incomplete, or outdated.

“Dentist” means a person licensed under A.R.S. Title 32, Chapter 11.

“Descriptive literature” means information available in the ordinary course of business that shows the characteristics,

construction, or operation of an item or service offered.

“Discussion” means “negotiation” as defined in R2-7-101(34).

“Eligible procurement unit” means a local public procurement unit, any other state or agency of the United States, or

a nonprofit educational or public health institution, including any certified non-profit agency for disabled individuals

as defined in A.R.S. § 41-2631, that is eligible under a cooperative agreement to use Arizona state contracts.

“Enterprise Procurement Services” means state procurement office as defined in R2-7-101(50).

“Filed” means delivery to an agency chief procurement officer or to the director, whichever is applicable, in a manner
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specified by the Arizona Procurement Code or a solicitation.

“Finished goods” means units of a manufactured product awaiting sale.

“Force account” as used in A.R.S. § 41-2572, means work performed by the state’s regularly employed personnel.
“Governing instruments” means legal documents that establish the existence of an organization and define its powers,
including articles of incorporation or association, constitution, charter, by-laws, or similar documents.

“In writing” has the same meaning as “written” or “writing” in A.R.S. § 47-1201, which includes printing, typewrit-
ing, electronic transmission, facsimile, or any other intentional reduction to tangible form.

“Interested party” means an offeror or prospective offeror whose economic interest is affected substantially and
directly by issuance of a solicitation, an award or loss of an award. Whether an offeror or prospective offeror has an
economic interest depends upon the circumstances of each case.

“Legal counsel” means a person licensed as an attorney by the Arizona Supreme Court.

“May” means something is permissive.

“Negotiation” means an exchange or series of exchanges between the state and an offeror or contractor that allows the
state or the offeror or contractor to revise an offer or contract, unless revision is specifically prohibited by theserules
or-statutes this Chapter.

“Offer” means a response to a solicitation.

“Offeror” means a person that who responds to a solicitation.

“Physician” means a person licensed under A.R.S. Title 32, Chapters 7, 8, 13, 14, 15.1, 16, or 17.

“Price data” means information concerning prices, including profit, for materials, services, or construction substan-
tially similar to the materials, services, or construction to be procured under a contract or subcontract. In this defini-
tion, “prices” refers to offered selling prices, historical selling prices, or current selling prices of the items to be
purchased.

“Procurement file” means the official records file of the director whether located in the office of the director or at a
pubhc procurement unit. The procurement file shall include (electronic or paper) the following:

List of notified vendors,

Final solicitation

Solicitation amendments,

Bids and offers

Final proposal revisions,

Discussions

Clarifications

Final evaluation reports, and

Additional information, if requested by the agency chief procurement officer and approved by the state procure-
ment administrator.

“Procurement request” means the document that initiates a procurement.

“Proposal” means an offer submitted in response to a solicitation.

“Prospective offeror” means a person that expresses an interest in a specific solicitation.

“Raw materials” means goods, excluding equipment and machinery, purchased for use in manufacturing a product.
“Reverse auction” means a procurement method in which offerors are invited to bid on specified goods or services
through online bidding and real-time electronic bidding. During an electronic bidding process, offerors’ prices or rel-
ative ranking are available to competing offerors and offerors may modify their offer prices until the closing date and
time.

“Shall” means something is mandatory.

“Small business” means a for-profit or not-for-profit organization, including its affiliates, with fewer than 100 full-
time employees or gross annual receipts of less than $4 million for the last complete fiscal year.

“Solicitation” means an invitation for bids, a request for technical offers, a request for proposals, a request for quota-
tions, or any other invitation or request issued by the purchasing agency to invite a person to submit an offer.
“Source selection method” means a process that is approved by an agency chief procurement officer and used to
select a person to enter into a contract for procurement.

“State procurement administrator” means the individual appointed by the director as a chief procurement officer for a
state, or a state procurement administrator’s authorized designee. A different title may be used for this position.
“State procurement office” means an office that acts under the authority delegated to the state procurement adminis-
trator.

“Suspension” means an action taken by the director under R2-7-C901 that temporarily disqualifies a person from par-
ticipating in a state procurement process.

“Trade secret” means information, including a formula, pattern, device, compilation, program, method, technique, or
process, that is the subject of reasonable efforts to maintain its secrecy and that derives independent economic value,
actual or potential, as a result of not being generally known to and not being readily ascertainable by legal means.

el e S
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ARTICLE 3. SOURCE SELECTION AND CONTRACT FORMATION
PART B. COMPETITIVE SEALED BIDDING

R2-7-B309.  One Offer Received
If only one offer is received in response to a solicitation, the agency chief procurement officer shall review the offer and either:

1. Award the contract to the offeror and prepare a written determination that:
a. The price submitted is fair and reasonable under R2-7-702;,
b. The offer is responsive;, and
c. The offeror is responsiblez, or
2. Reject the offer and:
a. Resolicit for new offers:,
b. Cancel the procurement;, or
c. Use a different source selection method authorized under the Arizona Procurement Code.

PART C. COMPETITIVE SEALED PROPOSALS

R2-7-C309. Only One Offer Received
If only one offer is received in response to a solicitation, the agency chief procurement officer shall either review the offer and
either:

1. Award the contract to the offeror and prepare a written determination that:
a. The price submitted is fair and reasonable pursuant to R2-7-702; and
b. The offeror is respensible responsive; er and
c. The offeror is responsible; or
2. Reject the offer and:
a. Resolicit for new offers;
b. Cancel the procurement; or
c. Use a different source selection method authorized under the Arizona Procurement Code.

R2-7-C311.  Determination of Not Susceptible for Award

A.

An agency chief procurement officer may determine at any time during the evaluation period and before award that an

offer is not susceptible for award or not within the competitive range. The agency chief procurement officer shall place a

written determination, based on one or more of the following, in the procurement file:

1. The offer fails to substantially meet one or more of the mandatory requirements of the solicitation;

2. The offer fails to comply with any susceptibility criteria identified in the solicitation; or

3. The offer is not susceptible for award or is not within the competitive range in comparison to other offers based on the
criteria set forth in the solicitation. When there is doubt as to whether an offer is susceptible for award or is in the
competitive range, the offer should be included for further consideration.

The agency chief procurement officer shall promptly notify the offeror in writing of the final determination that the offer

is not susceptible for award or not within the competitive range, unless the agency chief procurement officer determines

notification to the offeror would compromise the state’s ability to negotiate with other offerors.

R2-7-C314.  Negotiations with Responsible Offerors and Revisions of Offers

A.

E.

F.

An agency chief procurement officer shall establish procedures and schedules for conducting negotiations. The agency
chief procurement officer shall ensure there is no disclosure of one offeror’s price or any information derived from com-
peting offers to another offeror.

Negotiations may be conducted orally or in writing. If oral negotiations are conducted, the efferer chief procurement
officer shall confirm the negotiations in writing and provide to the offeror.

If negotiations are conducted, negotiations shall be conducted with all offerors determined to be in the competitive range
or reasonably susceptible for award. Offerors may revise offers based on negotiations provided that any revision is con-
firmed in writing.

An agency chief procurement officer may conduct negotiations with responsible offerors to improve offers in such areas
as cost, price, specifications, performance, or terms, to achieve best value for the state based on the requirements and the
evaluation factors set forth in the solicitation.

Responsible offerors determined to be susceptible for award and within the competitive range, with which negotiations
have been held, may revise their offer in writing during negotiations.

An offeror may withdraw an offer at any time before the final proposal revision due date and time by submitting a written
request to the agency chief procurement officer.

R2-7-C315. Final Proposal Revisions

A.

An agency chief procurement officer shall request written final proposal revisions from any offeror with whom negotia-
tions have been conducted, unless the offeror has been determined not within the competitive range or not susceptible for
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award under R2-7-C311 or nonresponsible under R2-7-C312. The agency chief procurement officer shall include in the

written request:

1. The date, time, and place for submission of final proposal revisions; and

2. A statement that if offerors do not submit a written notice of withdrawal or a written final proposal revision, their
immediate previous written proposal revision will be accepted as their final proposal revision.

B. The agency chief procurement officer shall request written final proposal revisions only once, unless the state procure-
ment administrator makes a written determination that it is advantageous to the state to conduct further negotiations or
change the state’s requirements.

C. If an apparent mistake, relevant to the award determination, is discovered after opening of final proposal revisions, the
agency chief procurement officer shall contact the offeror for written confirmation. The agency chief procurement officer
shall designate a time-frame within which the offeror shall either:

1. Confirm that no mistake was made and assert that the offer stands as submitted; or
2. Acknowledge that a mistake was made, and include the following in a written response:
a. Explanation of the mistake and any other relevant informations,
b. A request for correction including the corrected offer or a request for withdrawals, and
c. The reasons why correction or withdrawal is consistent with fair competition and in the best interest of the state.

D. An offeror who discovers a mistake in their final proposal revision may request withdrawal or correction in writing, and

shall include the following in the written request:

1. Explanation of the mistake and any other relevant informations,

2. A request for correction including the corrected offer or a request for withdrawals, and

3. The reasons why correction or withdrawal is consistent with fair competition and in the best interest of the state.

E. In response to a request made under subsections (C) or (D), the agency chief procurement officer shall make a written
determination of whether correction or withdrawal will be allowed based on whether the action is consistent with fair
competition and in the best interest of the state. If an offeror does not provide written confirmation of the final proposal
revision, the agency chief procurement officer shall make a written determination that the most recent written proposal
revision submitted is the final proposal revision.

R2-7-C316.  Evaluation of Offers

A. An agency chief procurement officer shall evaluate offers and final proposal revisions based on the evaluation criteria
contained in the request for proposals. The agency chief procurement officer shall not modify evaluation criteria or their
relative order of importance after offer due date and time.

B. An agency chief procurement officer may appoint an evaluation committee to assist in the evaluation of offers. If offers
are evaluated by an evaluation committee, the evaluation committee shall prepare an evaluation report for the agency
chief procurement officer. This evaluation report shall supersede all previous draft evaluations or evaluation reports. The
agency chief procurement officer may:

1. Accept or reject the findings of the evaluation committees,
2. Request additional information from the evaluation committees;, or
3. Replace the evaluation committee.

C. The agency chief procurement officer shall prepare an award determination and place the determination, including any

evaluation report or other supporting documentation, in the procurement file.

PART D. PROCUREMENTS NOT EXCEEDING THE AMOUNT PRESCRIBED IN A.R.S. § 41-2535

R2-7-D303. Request for Quotation Issuance
The agency chief procurement officer shall issue the request for quotation by ene-efthese-metheds: distributing the request for
quotation to a minimum of three small businesses. The agency chief procurement officer shall rotate suppliers invited to sub-
mit quotations. The agency chief procurement officer may cancel the request for quotation at any time.

PART E. LIMITED COMPETITION FOR PROCUREMENTS EXCEEDING THE AMOUNT PRESCRIBED IN
A.R.S. § 41-2535

R2-7-E301.  Sole Source Procurements
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For the purposes of this Section, the term “sole-source procurement” means a material or service procured without compe-

tition when:

1. There is only a single source for the material or services;, or

2. No reasonable alternative source exists.

The state procurement administrator may delegate this authority to the agency chief procurement officer in accordance

with R2-7-202. If not delegated to the agency chief procurement officer, the agency chief procurement officer shall submit

a written request for approval to procure from a sole source to the state procurement administrator before proceeding. The

request shall include the following information:

1. A description of the procurement need and the reason why there is only a single source available or no reasonable

alternative exists:,

The name of the proposed suppliers,

The duration and estimated total dollar value of the proposed procurement;,

Documentation that the price submitted is fair and reasonable pursuant to R2-7-702z, and

A description of efforts made to seek other sources.

The state procurement administrator shall pest-therequest-on-thestate-procurement-offiee-web-site-and send notice to reg-

istered vendors on the electronic system to invite comments on the sole-source request for five three working days. Fol-

lowing this period, the state procurement administrator shall either:

1. Issue written approval, with any conditions or restrictions;

2. Request additional information from the agency chief procurement officer; or

3. Deny the request if input or information received shows that more than one source is available or a reasonable alter-
native source exists for the procurement need.

If the sole-source procurement is authorized or approved, the agency chief procurement officer shall negotiate a contract

advantageous to the state.

The agency chief procurement officer shall keep a record of all sole-source procurements pursuant to A.R.S. § 41-2551.

Do

R2-7-E303. Competition Impracticable Procurements

A.

For the purposes of this Section, “competition impracticable” means a procurement requirement exists which makes com-

pliance with A.R.S. §§41-2533,41-2534, 41-2538, or 41-2578 impracticable, unnecessary, or contrary to the public inter-

est, but which is not an emergency under R2-7-E302. Procurements with a documented lack of available vendors in the

marketplace and which require an open and continuous availability of offerors may be procured by this method.

An agency chief procurement officer seeking a competition impracticable procurement shall obtain the approval of the

state procurement administrator before proceeding. The state procurement administrator may delegate this authority to the

agency chief procurement officer in accordance with R2-7-202.

The agency chief procurement officer shall submit a written request for approval containing the following:

1. An explanation of the competition impracticable need and the unusual or unique situation that makes compliance
with A.R.S. §§ 41-2533, 41-2534, 41-2538, or 41-2578 impracticable, unnecessary, or contrary to the public interest;

2. A definition of the proposed procurement process to be utilized and an explanation of how this process will foster as
much competition as is practicable;

3. An explanation of why the proposed procurement process is advantageous to the state; and

4. The scope, duration, and estimated total dollar value of the procurement need.

The state procurement administrator shall:

1. Issue written approval, with any conditions or restrictions;

2. Request additional information from the agency chief procurement officer; or

3. Deny the request.

Before modifying the scope, duration, or cost of an approved competition impracticable procurement, the agency chief

procurement officer shall request approval for the modifications in writing from the state procurement administrator.

The agency chief procurement officer shall keep a record of all competition impracticable procurements as required by

AR.S. § 41-2551.

PART F. COMPETITIVE SELECTION PROCESS FOR SERVICES OF CLERGY, PHYSICIANS, DENTISTS,
LEGAL COUNSEL, OR CERTIFIED PUBLIC ACCOUNTANTS

R2-7-F307. Late Offers

A.

If a specific offer due date and time has been identified in the solicitation, the procurement officer shall reject any offer

received after the specified offer due date and time.

1. The procurement officer shall accept a late offer if the document is received before contract award or it would have
been received by the offer due date and time but for the action or inaction of state personnel directly serving the pur-
chasing agency.

2. Upon receiving a late offer, the procurement officer shall:

a. Ifthe document is hand delivered, refuse to accept the delivery; or
b. Ifthe document is not hand delivered, record the time and date of receipt and promptly send written notice of late
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receipt to the offeror. The agency chief procurement officer may discard the document within 30 days after the
date on the notice unless the offeror requests the document be returned.
3. The procurement officer shall document a late offer in the procurement file-; with as much information as available.
B. If the solicitation has a designated, continuous day and time for offer opening and an offer is received after the day and
time for offer opening, the procurement officer shall accept and log in the offer for the next scheduled day and time for
offer opening.

PART G. OTHER SOURCE SELECTION

R2-7-G301. Request for Information
An agency chief procurement officer may issue a request for information to obtain price, delivery, technical information or
capabilities for planning purposes.

1. Responses to a request for information are not offers and cannot be accepted to form a binding contract.

2. TFo-the-extentallowed bylawinformation Information contained in a response to a request for information say shall

be considered confidential until the procurement process is concluded or two years, whichever occurs first unless
authorized by the state procurement administrator.
3. There is no required format to be used for requests for information.

ARTICLE 4. SPECIFICATIONS

R2-7-404. Repesaled Conflict of Interest
A. No person preparing or assisting in the preparation of specifications, plans or scopes of work shall receive any direct ben-

efit from the utilization of those specifications, plans or scopes of work.

B. The state procurement administrator may waive the restriction set forth in subsection (A) of this Section if the state pro-
curement administrator determines in writing that the rule’s application would not be in the state’s best interest. The deter-
mination shall state the specific reasons that the restriction in subsection (A) of this Section has been waived.

ARTICLE 5. PROCUREMENT OF CONSTRUCTION AND SPECIFIED PROFESSIONAL SERVICES

R2-7-501. Procurement of Specified Professional and Construction Services
A. The agency chief procurement officer shall procure specified professional services as defined in A.R.S. §§ H-2578(A)
41-2578, 41-2579 and 41-2581 in the following manner:

1. Through existing state contracts if available;
2. Inaccordance with A.R.S. § 41-2535 and Part D of Article 3 of this Chapter or A.R.S § 412578 41-2533 ferprocure-

ments—not-estimated-to-exceed-the-amount-preseribed-r-ARS—§4-2535; procurements not to exceed the amount
prescribed in A.R.S. § 41-2535;

4-3. May procure services in accordance with A.R.S. §§ 41-2536, 41-2537, or H-2578(H2) 41-2581.

B. Unless an alternate project delivery method is used as permitted under R2-7-503, the agency chief procurement officer
shall procure construction in the following manner:

1. Through existing state contracts if available;

2. In accordance with A.R.S. § 41-2535 and Part D of Article 3 of this Chapter or A.R.S. § 41-2533 for single award
procurements not estimated to exceed the amount prescribed in A.R.S. § 41-2535 or 41-2579 for multiple award pro-
curements;

3. In accordance with A.R.S. § 41-2533 for procurements estimated to exceed the amount prescribed in A.R.S. § 41-
2535; or

4. May procure construction in accordance with A.R.S. §§ 41-2536 or 41-2537 or 2581.

C. The agency chief procurement officer shall procure construction through an alternate project delivery method in the fol-
lowing manner:

1. Through existing state contracts if available;

2. In accordance with A.R.S. § 41-2535 and Part D of Article 3 of this Chapter or A.R.S. § 41-2578 for procurements

not estimated to exceed the amount prescribed in A.R.S. § 41-2535;

3.

4-3. May procure construction in accordance with A.R.S. §§ 41-2536, er 41-2537-, or 41-2581.

R2-7-503. Procurement of Construction Using Alternate Project Delivery Method
The agency chief procurement officer may use an alternate project delivery method if the agency chief procurement officer
determines in writing that it is in the best interest of the state pursuant to A.R.S. §§ 41-2578 and 41-2579, based on the follow-
ing factors:

1. Cost and cost control method:,

2. Value engineering;,
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Market conditionss,

Schedulez,

Required specialized expertises,
Technical complexity of the project;, or
Project management.

R2-7-504. Notice

A. The agency chief procurement officer shall provide a copy of a solicitation for specified professional services or construc-
tion services to any person who requests a copy of the solicitation.

B. For procurements not estimated to exceed the amount prescribed in A.R.S. § 41-2535, the agency chief procurement
officer shall provide notice of the procurement in accordance with Part D of Article 3 of this Chapter, unless otherwise
authorized pursuant to A.R.S. §§ 41-2536 or 41-2537.

C. For procurements estimated to exceed the amount prescribed in A.R.S. § 41-2535:

1. The agency chief procurement officer shall make the solicitation available to prospective offerors registered at the
State Procurement Office for the specific material, service, or construction being solicited; and

2. The agency chief procurement officer shall advertise at least once in a general circulation or industry trade publica-
tion. If practicable, the date of the advertisement shall be at least +5 14 days before the offer due date.

R2-7-505. Selection Committee
A. The agency chief procurement officer shall appoint a selection committee when required under A.R.S. § 41-2578, 41-
2579, or 41-2581.

Nk w

B. For the procurement of specified professional services not estimated to exceed the amount prescribed in A.R.S. § 4~
2578(E)2) 41-2581, the selection committee shall meet the requirements of A.R.S. § 41-2578(C)(1) and shall consist of
three to five members who are appropriately qualiﬁed including the agency chief procurement officer as chair.

C. For the procurement of specified professional services estimated to exceed the amount prescribed in AR-S—§4+-

2548{—@)(—29ARS 841 2578 41- 2579 0r41 2581 %he—se}eeﬁefkeeﬂﬂﬁH{eeﬁhaH—meeF&Hequﬁmﬁeﬂ{s—efﬁﬁ—R—S—%

R2-7-511. Individual Job Order Contracting
A. The state procurement administrator may award or authorize an agency chief procurement officer to award job order con-
tracts for job orders estimated to cost $1,000,000 or less.
B. Anagency chief procurement officer may use job order contracting for individual job orders estimated to cost $250,000 or
less, provided that:
1. The agency chief procurement officer obtains a cost estimate for the job order, before obtaining a cost proposal from
the job order contractor; and
2. The agency chief procurement officer makes a written determination that award of the job order is in the best interest
of the state before awarding a job order.
C. When authorized by the state procurement administrator, an agency chief procurement officer may use job order contract-
ing for individual job orders estimated to cost more than $250,000 or less than or equal to $1,000,000, provided that:
1. The agency chief procurement officer obtains a cost estimate for the job order from a person as defined in A.R.S.
Title 32, Chapter 1, Article 1 before requesting a cost proposal from the job order contractor; and
2. The agency chief procurement officer makes a written determination that award of the job order is in the best interest
of the state before awarding a job order.
D. The agency chief procurement officer may request cost proposals from multiple job order contractors or negotiate with a
single job order contractor.
E. The agency chief procurement officer may authorize contract change orders or amendments that result in the individual
job order cost exceeding $1,000,000 only with authorization from the state procurement administrator.
Upon completion of the job order, the agency chief procurement officer shall document in the contract file a summary of
the estimated or final costs and the reasons the award is in the best interests of the state.
G. Conduct the procurement, as necessary in accordance with R2-7-B302, R2-7-B311, R2-7-B313, and R2-7-B315, unless a

modified process is approved by the state procurement administrator.
ARTICLE 6. CONTRACT CLAUSES

=

R2-7-607. Mandatory Statewide Contracts
State governmental units shall use existing Arizona state contracts to satisfy their needs for those materials and services cov-
ered under such contracts, unless authorized by the state procurement administrator.

R2-7-608. Multiple Source Contracts
Multiple award contracts shall be limited to the least number of suppliers necessary to meet the requirements of the state or the
cooperative procurement members, unless authorized by the state procurement administrator.

Volume 18, Issue 48 Page 3128 November 30, 2012



Arizona Administrative Register / Secretary of State

Notices of Final Rulemaking

ARTICLE 9. LEGAL AND CONTRACTUAL REMEDIES
PART A. PROTEST OF SOLICITATIONS AND CONTRACT AWARDS

R2-7-A902.  Stay of Procurements During the Protest

A.

D.

If a protest is filed before the solicitation due date, before the award of a contract, or before performance of a contract has

begun, the state-precurement-administrator agency chief procurement officer shall make a written determination to either:

1. Proceed with the award or contract performances, or

2. Stay all or part of the procurement if there is a reasonable probability the protest will be upheld or that a stay is in the

best interest of the state.

The state-precurement-administrater agency chief procurement officer shall provide the interested party, ageney-ehiefpre-

eurement-offieer state procurement administrator, and other interested parties with a copy of the written determination.

The agency chief procurement officer may stay all or part of the procurement if it is determined that there is a reasonable

probabrhty the protest w111 be upheld or that a stay isin the best 1nterest of the state. JEhe—&geﬂeyLelﬁef—preeufemeﬁt—eﬁﬁeer
e iting: Determination of the stay

decrsron shall be 1ssued no 1ater than the tlme of issuance of a procurement ofﬁcer S dec1s10n in accordance with R2-7-
A903.

Should the stay request be denied by the agency chief procurement officer the protestant may request a procurement stay

from the state procurement administrator. Such requests for a procurement stay shall be submitted within 10 days of noti-
fication of the stay denial by the agency chief procurement officer.

R2-7-A908. Agency Report

A.

The agency chief procurement officer shall file a complete report on the appeal with the director and the state procurement
administrator within 44 21 days after the date the appeal is filed, at the same time furnishing a copy of the report to the
interested party. The agency chief procurement officer shall also provide a copy of the report to any interested parties who
request a copy, at their cost. The report shall contain copies of:

The appeal;

The offer submitted by the interested party;

The offer of the firm that is being considered for award;

The solicitation, including the specifications or portions relevant to the appeal;

The abstract of offers or relevant portions;

Any other documents that are relevant to the protest; and

A statement by the agency chief procurement officer setting forth findings, actions, recommendations and any addi-
tional evidence or information necessary to determine the validity of the appeal.

The agency chief procurement officer may submit a written request to the director for an extension of the time period for
filing the report as prescribed in subsection (A), identifying the reason for extension. The director shall approve or deny
the request in writing, state the reasons for the determination, and, if an extension is granted, set forth a new date for the
submission of the report. The director shall notify the agency chief procurement officer, the state procurement administra-
tor, and the interested party in writing that the time for the submission of the report is extended, providing the date on
which the report must be submitted.

The interested party shall file comments on the agency report with the director within 10 days after receipt of the report.
The interested party shall provide copies of the comments to the agency chief procurement officer, the state procurement
administrator, and other interested parties.

The interested party may submit a written request to the director for an extension of the period for submission of com-
ments, identifying the reasons for the extension. The director shall approve or deny the request in writing, state the rea-
sons for the determination, and, if an extension is granted, set forth a new date for the submission of filing comments. The
director shall notify the agency chief procurement officer and the state procurement administrator of any extension.

ARTICLE 13. ONENE-BIBDBING REPEALED

Nk W=

R2-7-1301. Qﬂl-me-Sel-}ertat-mrP-Feeess Rep_ealed
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NOTICE OF FINAL RULEMAKING

TITLE 2. ADMINISTRATION

CHAPTER 8. STATE RETIREMENT SYSTEM BOARD

Editor’s Note: The following Notice of Final Rulemaking was exempt from Executive Order 2012-03 as issued by Governor
Brewer. (See the text of the executive order on page 3154.)

[R12-223]
PREAMBLE
1. Articles. Parts. and Sections Affected Rulemaking Action
R2-8-501 Amend
R2-8-502 Amend
R2-8-503 Amend
R2-8-513 Amend
R2-8-518 Repeal
2. (Citations to the agency's statutory rulemaking authority to include both the authorizing statute (general) and the
implementing statute (specific):
Authorizing statute: A.R.S. § 38-714(E)(4)
Implementing statute: A.R.S. § 38-747
3. The effective date for the rules:
January 6, 2013
a. If the agency selected a date earlier than the 60-day effective date as specified in A.R.S. § 41-1032(A). include
the earlier date and state the reason or reasons the agency selected the earlier effective date as provided in
A.R.S. § 41-1032(A)(1) through (5):
Not applicable
b. Ifthe agency selected a date later than the 60-day effective date as specified in A.R.S. § 41-1032(A). include the
later date and state the reason or reasons the agency selected the later effective date as provided in A.R.S. § 41-
1032(B):
Not applicable
4. Citation to all related notices published in the Register to include the Register as specified in R1-1-409(A) that per-
tain to the record of the final rulemaking package:
Notice of Rulemaking Docket Opening: 18 A.A.R. 1868, August 3, 2012
Notice of Proposed Rulemaking: 18 A.A.R. 1818, August 3, 2012
Notice of Rulemaking Docket Opening: 18 A.A.R. 1922, August 10, 2012
Notice of Proposed Rulemaking: 18 A.A.R. 1890, August 10, 2012
5. The agency's contact person who can answer questions about the rulemaking:
Name: Patrick M. Klein, Assistant Director
Address: ASRS

3300 N. Central Ave., Suite 1400
Phoenix, AZ 85012-0250

Telephone: (602) 240-2044
Fax: (602) 240-5303
E-mail: PatK@azasrs.gov
Web site: WWW.azasrs.gov

6. An agency's justification and reason why a rule should be made. amended. repealed. or renumbered. to include an
explanation about the rulemaking:
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At its May 2012 meeting, the ASRS Board voted to repeal R2-8-518, which provides those retiring under ASRS with
the option of using a partial lump sum of retirement benefits to purchase service credit, because the Board determined
that the partial-lump-sum methodology was having a negative impact on the ASRS trust fund. The repeal will be pro-
spective. The Board is also making conforming changes to other Sections.

This rulemaking is exempt from the rulemaking moratorium contained in Executive Order 2012-03 under paragraph
(4)(c) of the Order.

A reference to any study relevant to the rule that the agency reviewed and either relied on or did not rely on in its
evaluation of or justification for the rule, where the public may obtain or review each study. all data underlying

each study. and any analysis of each study and other supporting material:
The Board did not review a study relevant to this rulemaking. It relied exclusively on discussions with its staff and
actuary. This rulemaking does not rely on scientific principles or methods.

A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rulemaking will
diminish a previous grant of authority of a political subdivision of this state:
Not applicable

A summary of the economic, small business, and consumer impact:

The repeal of R2-8-518 will have a positive economic impact on the ASRS trust fund and will not impact any mem-
ber who has submitted a service purchase request before the effective date of the rule repeal. The only members
impacted will be those who submit a service purchase request after the effective date of the rule repeal. Those mem-
bers will not have the option to use partial lump sum funds as a payment method. The current methodology used to
calculate the partial lump sum required to pay for service credit purchased at the time of retirement erroneously cred-
its the retiring individual with the purchased service credit before payment is made. As a result, the partial lump sum
payment received is greater and the member has a lower partial lump sum reduction factor applied against the mem-
ber’s annuity because fewer months of partial lump sum are required to make the service credit purchase. Rather than
repeal R2-8-518, ASRS could make the methodology actuarially neutral but there is no value in doing so for either
ASRS or a retiring individual.

ASRS members will still be able to purchase service credit at the time of retirement using an after-tax check, pre-tax
rollover or transfer from certain qualified retirement plans, or qualified termination payments. They can also purchase
the service credit before the time of retirement using a pre-tax payroll deduction authorization contract.

10. A description of any changes between the proposed rulemaking. including supplemental notices, and the final rule-

making:
The Board made no changes between the proposed rulemakings and the final rulemaking.

11. An agency's summary of the public or stakeholder comments made about the rulemaking and the agency response

to comments:

Following an oral proceeding conducted on September 4, 2012, Joseph Brekan of Brekan Financial Group submitted
the following comments:

COMMENT ASRS ANALYSIS RESPONSE

This rule change affects every Plan | Data from 2012 show that only 22% of Plan | No change
member who has service time to pur- | members made a service purchase at the
chase but has not done so. This num- | time of retirement and 78% of those made
ber is in the 100,000+++ range versus | the purchase without using a partial lump-
the non-impacted members which are | sum payment. Only 5% of those who retired
only in the thousands. in 2012 used a partial lump-sum, in whole or

in part, to make a service purchase at the
time of retirement.
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The rule has been in effect since
2001. All members were told they
could use a partial lump sum to make
a service purchase at the time of
retirement. Now they are having the
rug pulled out from under them and
their retirement plans have com-
pletely changed.

The Board has authority to adopt, amend or
repeal rules for the administration of the
Plan (See A.R.S. § 38-714(E)(4)). The
Board also has a fiduciary responsibility to
the Trust fund and all current and retired
members of the Plan. The Board has deter-
mined that the current rule causes harm to
the Trust fund and must be repealed for the
Board to fulfill its responsibilities. Any
member can still make a service purchase at
the time of retirement using an after-tax
check, pre-tax rollover or transfer from a
qualified retirement plan, or qualified termi-
nation payment.

No change

It is completely false to say that cur-
rent methodology used to calculate
the partial lump sum required to pay
for service credit purchased at the
time of retirement erroneously credits
the retiring individual with the pur-
chased credit before payment is made.

In determining the partial lump-sum factor
to apply to the monthly retirement benefit
that will actuarially reduce the retirement
benefit to account for the partial lump- sum
distribution, the calculation looks at the age
of the member and the number of months
needed to approximate the cost of the ser-
vice purchase. The current calculation meth-
odology applies that partial lump-sum factor
to the retirement benefit that includes the
service to be purchased.

No change

The partial lump-sum reduction factor
does NOT take into account the years
of service. It is based on the AGE of
the member using the partial lump
sum.

Mr. Brekan is correct. However, no one at
the Board is claiming or has claimed other-
wise. The partial lump-sum reduction factor
is not predicated on a member’s years of ser-
vice, only on age and the number of months
of retirement payments a member needs to
complete a service purchase. But the retire-
ment calculation against which the partial
lump-sum factor is applied does include the
service to be purchased. And, this is what is
causing the inequity.

No change

Where is the math? It’s simply a false
statement to say that using a partial
lump sum costs ASRS money while
allowing a rollover to buy the same
exact time.

The math is in the table below. It shows that
using the current partial lump-sum calcula-
tion methodology, a member increases the
member’s monthly pension benefit by
approximately $22 (the difference between
$1,369.71 and $1,347.50). In other words,
the member used a partial lump- sum distri-
bution from the plan to increase the mem-
ber’s monthly pension benefit. The member
didn’t earn more, make additional contribu-
tions, or work longer but instead used trust
fund assets to increase the benefit. The trust
fund received no influx of assets to account
for the increase in the member’s pension
benefit. As a result, the current calculation
methodology is not actuarially cost neutral.
Though this is a simple example, it is repre-
sentative of exactly what is occurring.

No change
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Partial Lump Sum (PLS) and Service Purchase Example

Retirement date = 7/1/2012; Earned Service = 11 years;
Avg. Annual Salary = $70,000 Service to Purchase =2 Years  Cost to Purchase = $26,514.05

Annuity Calculation

Description No Service Purchase Current Method Exclude years pur-
chased w/ PLS funds
from PLS calc
Multiply: Years of Service 11 13 13
Multiply: Multiplier *0.021 *0.021 *0.021
Multiply: Average Monthly *$5,833.33 *$5,833.33 *$5,833.33
Salary
Equals: Straight Life Benefit =$1,347.50 =$1,592.50 =$1,592.50
pre-PLS
Multiply: PLS Reduction Fac- - *0.8601 *0.8354
tor
Equals: Straight Life Benefit =$1,347.50 =$1,369.71 =$1,330.37
post-PLS
Partial Lump Sum (PLS) Calculation
Description Current Method Exclude years purchased
w/ PLS funds from PLS
calc
Multiply: Straight Life Benefit pre-PLS $1,592.50 $1,347.50
Multiply: Number of PLS Months *17 *20
Equals: PLS Benefit =$27,072.50 =$26,950.00

November 30, 2012

Note: uses 'No Service Purchase'

Straight Life Benefit pre-PLS amount
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It is FALSE to say that rather than
repeal R2-8-518, ASRS could
make the methodology actuarially
neutral but there is no value in
doing so for either ASRS or a retir-
ing member. In order to change the
“methodology,” ASRS would have
to change the COST of buying the
time.

If a partial lump-sum distribution were
actuarially neutral, the value of the ben-
efit would not increase with a partial
lump-sum service purchase. The best
way to convey this concept is with three
examples. A member retires and
requests a partial lump sum. It is obvi-
ous that the on-going monthly pension
benefit would be actuarially reduced to
account for the value of the partial lump
sum distribution. Also, an active mem-
ber buys eligible service and pays for
the service under a method allowed by
statute (but non-PLS payment). The
member’s service is enhanced and the
trust is enhanced with the payment for
the service with outside monies. Lastly,
a member retires and requests a partial
lump-sum distribution to pay for a ser-
vice purchase. Assets flow out of the
trust fund and then the same assets flow
back into the trust fund. The member’s
service credit is enhanced but the trust
received no increase in assets to pay for
that service enhancement.

In making the transaction actuarially
cost neutral, the resulting on-going
monthly benefit would not increase ren-
dering the usefulness of the allowance
of the partial lump- sum distribution to
purchase service meaningless.

No change

ASRS has SET the costs for how
much the time is to buy regardless
of the method of payment. They
have already changed the cost in
several ways. EVERY change they
have made since 2001 has been to
strengthen the system while hurting
the members.

Mr. Brekan is correct that the ASRS
Board of Trustees has undertaken sev-
eral actions to protect the trust, make
contribution rates stable, and prevent
unintended consequences from harming
the viability of the trust. The Board has
a fiduciary duty to review the on-going
operations and administration of ASRS
to enhance, where appropriate, to pre-
serve, when required, and to protect,
when warranted.

No change

If they do want to change this rule,
they should have to grandfather
ALL current contributing members
of the system.

As previously indicated, the Board has
authority to adopt, amend or repeal
rules for the administration of the Plan
(See A.R.S. § 38-714(E)(4)). The Board
also has a fiduciary responsibility to the
Trust fund and all current and retired
members of the Plan. The Board has
determined that the current rule causes
harm to the Trust fund and must be
repealed for the Board to fulfill its
responsibilities.

No change
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12. All agencies shall list any other matters prescrlbed by statute apphcable to the specific agency or to any specific

respond to the followmg questions:
None

a.

=

\g

Whether the rule requires a permit. whether a general permit is used and if not, the reasons why a general per-
mit is not used:

No permit is required.

Whether a federal law is applicable to the subject of the rule. whether the rule is more stringent than federal

law and if so, citation to the statutory authority to exceed the requirements of federal law:
Federal law applies to retirement programs including those that an individual might use to purchase service
credit. However, there is no federal law specifically applicable to this rulemaking.

Whether a person submitted an analysis to the agency that compares the rule's impact of the competitiveness

of business in this state to the impact on business in other states:
No analysis was submitted.

13. A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rule:

None

14. Whether the rule was previously made, amended. or repealed as an emergency rule. If so, cite the notice published
in the Register as specified in R1-1-409(A). Also. the agency shall state where the text was changed between the

emergency and the final rulemaking packages:

Not applicable

15. The full text of the rules follows:

Section

TITLE 2. ADMINISTRATION

CHAPTER 8. STATE RETIREMENT SYSTEM BOARD

ARTICLE 5. PURCHASING SERVICE CREDIT

R2-8-501. Definitions
R2-8-502. Request to Purchase Service Credit and Notification of Cost
R2-8-503. Requirements Applicable to All Service Credit Purchases

R2-8-513. Purchasmg Serv1ce Credlt by Irrevocable Payroll Deductlon Authorlzatlon
R2-8-518. ureha v +Partial Ly I g

ir Repealed
ARTICLE 5. PURCHASING SERVICE CREDIT

R2-8-501. Definitions
The following definitions apply to this Article unless otherwise specified:

1.
2.

AR il

2200 aR

— O

No change
No change
a. No change
b. No change
c. No change
No change
No change
No change
a. No change
b. No change
c. No change
d. No change
No change
No change
No change
No change
No change
No change
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12.

13.
14.
15.

16.
17.
18.
19.
20.

21.
22.

23.
24.
25.
26.
27.
28.
29.
30.
31.

32.
33.
. No change
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.

48.
49.
50.

No change
No change
No change
No change
No change
No change
No change
No change
No change
a. No change
b. No change
No change
No change
No change
No change

po o

[«
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“Forms of payment” means check, cashier’s check, money order, Irrevocable Payroll Deduction Authorization, direct
rollover, trustee-to-trustee transfer, IRA rollover, partial-amp-sum-distribation; and termination pay distribution.

No change
No change
a. No change
b. No change
c. Nochange
d. No change
e. No change
No change
No change
No change
No change
No change
No change
No change
No change
No change
a. No change
b. No change
c. No change
d. No change
e. No change
No change
No change

No change
No change
No change
No change
No change
No change
No change
No change
No change
No change
No change
No change
No change
a. No change
b. No change
No change
No change
No change

Volume 18, Issue 48

Page 3136

November 30, 2012



Arizona Administrative Register / Secretary of State

Notices of Final Rulemaking

51. No change

R2-8-502. Request to Purchase Service Credit and Notification of Cost

SOy

No change

No change

No change

No change

1. No change

2. No change
a. No change
b. No change
c. No change
d. No change
e. No change
f.  No change
g. No change
h. No change
i.  No change
j- No change
lﬁ ha 1 am

Ek. No change
3. No change

R2-8-503. Requirements Applicable to All Service Credit Purchases

A.

F.
G

I

To purchase service credit at the amount provided in an SP invoice, an eligible member shall purchase the service credit
by check or money order, or request an Irrevocable Payroll Deduction Authorization, rollover, transfer, or termination pay
dlstrlbutlon—er—p&m&l—}ufnp—s%m—fememeﬂt—d-rsﬁtbtmﬂ as specified in this Article, by the due date specified on the SP
invoice.

No change

1. No change

2. No change

No change

No change

No change

1. No change

2. No change

3. No change

4. No change

5. No change

No change

No change

1. No change

2. No change

3. No change

No change

No change

1. No change

2. No change

3. No change

4. No change

R2-8-513. Purchasing Service Credit by Irrevocable Payroll Deduction Authorization

A.

B.

C.
D.

No change

No change

No change

No change

1. No change
a. No change
b. No change
c. No change
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2. No change
E. No change
1. No change
2. No change
3. No change
F. No change
G. No change
H. No change
I. No change
1. No change
2. No change
3. No change
No change
No change
No change
1. No change
2. No change

CERE
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NOTICE OF FINAL RULEMAKING

TITLE 9. HEALTH SERVICES

CHAPTER 29. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM
MEDICARE COST SHARING PROGRAM

Editor s Note: The following Notice of Final Rulemaking was reviewed per Executive Order 2012-03 as issued by Governor
Brewer. (See the text of the executive order on page 3154) The Governor's Office authorized the notice to proceed through the
rulemaking process on May 24, 2012.

November 30, 2012

Page 3139

[R12-224]
PREAMBLE
1. Article, Part, or Section Affected (as applicable) Rulemaking Action:

R9-29-101 Amend
R9-29-102 Repeal
R9-29-201 Amend
R9-29-202 Amend
R9-29-203 Repeal
R9-29-203 Renumber
R9-29-203 Amend
R9-29-204 Repeal
R9-29-204 New Section
R9-29-205 Repeal
R9-29-205 Renumber
R9-29-205 Amend
R9-29-206 Repeal
R9-29-206 Renumber
R9-29-207 Renumber
R9-29-207 New Section
R9-29-208 Repeal
R9-29-208 Renumber
R9-29-208 Amend
R9-29-209 Repeal
R9-29-209 Renumber
R9-29-210 Repeal
R9-29-210 Renumber
R9-29-210 Amend
R9-29-211 Repeal
R9-29-211 Renumber
R9-29-211 Amend
R9-29-212 Repeal
R9-29-212 New Section
R9-29-213 Renumber
R9-29-213 Amend
R9-29-214 Repeal
R9-29-215 Renumber
R9-29-216 Repeal
R9-29-217 Repeal
R9-29-218 Repeal
R9-29-219 Renumber
R9-29-220 Renumber
R9-29-221 Renumber
R9-29-222 Renumber
R9-29-223 Repeal
R9-29-224 Renumber
R9-29-301 Amend
R9-29-302 Amend
R9-29-303 Repeal
R9-29-303 New Section
R9-29-304 New Section
Article 4 Repeal
R9-29-401 Repeal
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Article 5 Amend
R9-29-501 Amend
R9-29-503 Repeal
R9-29-601 Amend

Citations to the agency’s statutory rulemaking authority to include both the authorizing statute (general) and the

implementing statute (specific):

Authorizing statute: A.R.S. § 36-2972
Implementing statute: A.R.S. §§ 36-2972, 36-2973, 36-2974, 36-2975, and 36-2976

The effective date of the rule:

January 6, 2013

Citations to all related notices published in the Register to include the Register as specified in R1-1-409(A) that
pertain to the record of the final rulemaking package:
Notice of Rulemaking Docket Opening: 18 A.A.R. 1503, June 29, 2012

Notice of Proposed Rulemaking: 18 A.A.R. 1438, June 29, 2012

The agency’s contact person who can answer questions about the rulemaking:

Name: Mariaelena Ugarte

Address: Office of Administrative and Legal Services
701 E. Jefferson St.
Phoenix, AZ 85034

Telephone: (602) 417-4693

Fax: (602) 253-9115

E-mail: AHCCCSrules@azahcces.gov
Web site: www.azahcces.gov

An agency’s justification and reason why a rule should be made. amended. repealed or renumbered, to include an
explanation about the rulemaking:

The AHCCCS Administration is initiating this rulemaking for purposes of amending its existing rules that define the
scope of benefits for persons eligible for both Medicaid and Medicare. In general, the Medicare program has primary
responsibility for the cost of care for these individuals, and Medicaid (that is, AHCCCS) is responsible for paying for
the cost of Medicare Part B premiums, and/or Medicare coinsurance, copayments, and deductibles depending on the
individual’s Medicare entitlement under the Medicaid program to “Medicare Cost Sharing” (MCS).

AHCCCS has implemented several significant statutory and regulatory changes to benefits, such as limitations of
inpatient hospital days for adults. With respect to persons eligible for Medicare Cost Sharing, AHCCCS is responsi-
ble in many instances for the cost of services that have been excluded or limited by AHCCCS but are still covered by
Medicare. In light of the recent benefit changes and limitations in AHCCCS benefits, there is a heightened need to
ensure that the MCS rules clearly identify the rights of persons eligible for MCS and the extent of AHCCCS’ respon-
sibility for payment for services. In addition, the Administration intends to update MCS regulations with any neces-
sary technical changes to ensure clarity and conciseness of the rule.

A reference to any study relevant to the rule that the agency reviewed and either relied on or did not rely on in its

evaluation of or justification for the rule, where the public may obtain or review each study. all data underlying
each study. and any analysis of each study and other supporting material:

A study was not referenced or relied upon when revising the regulations.

A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rulemaking will

diminish a previous grant of authority of a political subdivision of this state:

Not applicable.

A summary of the economic, small business. and consumer impact:

The majority of the changes are clarifications of the existing MCS rules, policies and practices; however, this rule
does propose to require all contractors to cover cost sharing for QMB Duals when services are received out of net-
work based on recent clarification from the federal government.

Based on preliminary analysis, some of the plans have made payments of coinsurance deductible and copayment for ser-
vices out of network. To the extent that plans making the payments and encountering payments, those costs will be
reflected in the existing capitation rates of federal and state revenues of $2.9M.

To the extent that this rule amendment would mandate that all plans make the payment for coinsurance and deduct-
ibles, we currently do not have sufficient data to determine whether the increase costs would be significant enough to
warrant an increase in capitation payments.
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A description of any changes between the proposed rulemaking, to include supplemental notices, and the final

rulemaking:
No significant changes were made between the proposed rulemaking and the final rulemaking. The Administration
has made grammatical or formatting changes as required.

11. An agency’s summary of the public or stakeholder comments made about the rulemaking and the agency response

to the comments:
No comments were received as of the close of the comment period of July 31, 2012.

12. All agencies shall list other matters prescribed by statute applicable to the specific agency or to any specific rule or

class of rules. Additionally. an agency subject to Council review under A.R.S. §8§ 41-1052 and 41-1055 shall respond

to the following questions:
No other matters are applicable.

Whether the rule requires a permit. whether a general permit is used and if not, the reasons why a general per-
mit is not used:

Not applicable.

[®

=

Whether a federal law is applicable to the subject of the rule. whether the rule is more stringent than federal
law and if so, citation to the statutory authority to exceed the requirements of federal law:
Yes, although Medicare is a federal program and applies to the subject matter of the rules promulgated, these
rules are not more stringent than the corresponding federal law.

Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness

of business in this state to the impact on business in other states:
None

i

A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rule:
None

14. Whether the rule was previously made, amended or repealed as an emergency rule. If so, cite the notice published

15.

in the Register as specified in R1-1-409(A). Also. the agency shall state where the text was changed between the

emergency and the final rulemaking packages:
Not applicable.

The full text of the rules follows:

TITLE 9. HEALTH SERVICES

CHAPTER 29. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM
MEDICARE COST SHARING PROGRAM

ARTICLE 1. DEFINITIONS

Section
R9-29-101. Location of Definitions

R9-29-102.  DuallyEligible Repealed

ARTICLE 2. ELIGIBILITY

Section

R9-29-201. General

R9-29-202.  Oppertunity-to-Apphy Application Process
R9-29-207-R9-29-203. Assignment of Rights

R9-29-204.  Date-ef-Applieation Eligibility Requirements

R9-29-205.  Ceomplete-Applieation
R9-29-213-R9-29-205. Income Standards
R9-20206 . . o

. Assistanee-with-Applieation
R9-29-215-R9-29-206. Institutionalized Person

R9-29-207. Resources

R9-29-219:R9-29-208. Eligibility Determination
R9-20-200 . .

- Seetal Seeurity Number(SSN)
R9-29-220-R9-29-209. Notice of Eligibility Determination
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R9-29-221-R9-29-210. Effective Date of Eligibility

RO-29-2H-

R9-29-222.R9-29-211. Discontinuance

R9-29-212.

Income-Caleulation Renewals

R9-29-224 R9-29-213. Reporting Changes

R9-29-214.  Applieation-forOther Benefits Repealed
R9-29-215. Renumbered
R9-29-216. Reseurees Repealed
R9-29-217. Verification Repealed
R9-29-218.  Medicare Requirements Repealed
R9-29-219. Renumbered
R9-29-220. Renumbered
R9-29-221. Renumbered
R9-29-222. Renumbered
R9-29-223. Redetermination Repealed
R9-29-224. Renumbered
ARTICLE 3. BENEFITS AND SERVICES
Section
R9-29-301. QMB Only
R9-29-302.  DuallyEhgible QMB Dual Member
R9-29-303.  SEMB-and-QF-+ Non-OMB Dual Member
R9-29-304. SLMB and QI-1
ARTICLE 4.
Section
R9-29-401. Repealed
ARTICLE 5. GRIEVANCE ANDAPPEAE SYSTEM PROCESS
Section
R9-29-501.  General Provisions for a Grievance and a Request for Hearing
R9-29-503.  Eligibility Hearing foranApplicanter-a-Member Repealed
ARTICLE 6. FIRST- AND THIRD-PARTY LIABILITY AND RECOVERIES
Section
R9-29-601. First- and Third-party Liability and Recoveries

ARTICLE 1. DEFINITIONS

R9-29-101. Location of Deﬁnltlons

A. Locatlon of deﬁnltlons

tions amahcable to thls Chapter are found in the followmg

Definition Section or Citation
“Federal poverty level” or “FPL” A.R.S. § 36-2981
“Medicare Cost Sharing” R9-29-101
“Non-QMB Dual” R9-29-101

“QI-1” R9-29-101

“QMB Dual” R9-29-101

“QMB Only” R9-29-101

“SLMB” R9-29-101

B. =

contained in A.R.S.

29

- Defini-

- General definitions. In addition to definitions

explicitly requires another meaning:
€& “Medicare Cost Sharing” (MCS). The MCS Program is administered by the Administration and provides help to Medicare

Volume 18, Issue 48 Page 3142
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beneficiaries with costs related to Medicare services. MCS is also referred to as the “Medicare Savings Programs.”

“Non-QMB Dual” means a person who qualifies to receive both Medicare and Medicaid services, but does not qual-

ify for the QMB program.

“QI-1" means a person who qualifies as a Medicare beneficiary and for cost sharing assistance with the person’s Part

B premium known as Qualified Individual-1 (QI-1). This person does not qualify for QMB due to the person’s
income exceeding the QMB and SLMB FPL level.

“QMB Dual” means a person determined eligible under Article 2 of this Chapter for Qualified Medicare Beneficiary
(QMB) and eligible for Acute Care services provided for in 9 A.A.C. 22 or ALTCS services provided for in 9 A.A.C.

28. A QMB Dual person receives both Medicare and Medicaid services and cost sharing assistance. For the purpose
of Article 2 of this Chapter, QMB includes members defined in A.R.S. § 36-2971(5).

“QMB Only” means a person who qualifies to receive Medicare services only and cost-sharing assistance known as

ualified Medicare Beneficiary program (QMB). For the purpose of Article 2 of this Chapter, QMB includes mem-
bers defined in A.R.S. § 36-2971(5).

13

‘SLMB” means a person who qualifies as a Medicare beneficiary and for cost sharing assistance with the person’s
Part B premium known as Specified Low Income Medicare Beneficiary (SLMB). This person does not qualify for

QMB due to the person’s income exceeding the QMB FPL level.

R9-29-102. Daa-l-ly—Ehgi-b-}e Repealed

ARTICLE 2. ELIGIBILITY

R9-29-201. General

A. Eligibility determination. AHCCCS shall determlne e11g1b111ty for a QMB SLMB or QI 1 under th1s Artlcle

B. Confidentiality. 58 3 335 v
Artiele5- The Admlnistration shall mamtam the conﬁdentlaligy of an applicant or member s records and 11m1t the releas
of safeguarded information under A.A.C. R9-22-512.

C. The Administration will accept applications for the QI-1 program subject to the availability of funds. If the Director deter-

mines that monies may be insufficient for the program, the Administration shall stop processing applications for the pro-

gram. If the Administration stops processing an application because the monies are insufficient, the Administration shall
lace an applicant on a waiting list and notify the applicant. After the Administration has verified that funding is suffi-

cient, it will resume processing applications.

R9-29-202. Oppertunity-te-Apply Application Process
The Administration shall provide the opportunity to apply without delay.
To apply for the MCS Program, a person shall submit an application form prescribed by AHCCCS unless the person’s

application has been referred by the Social Security Administration as part of the Extra Help program described under
A.A.C.R9-30-101.

s

An application shall be submitted by a person listed in A.A.C. R9-22-1406(B) unless the person’s application has been

@

referred by the Social Security Administration as part of the Extra Help program described under A.A.C. R9-30-101.

The date of application is the date a signed application is received as described under A.A.C. R9-22-1406 or the date of an

application referred by the Social Security Administration as part of the Extra Help program described under A.A.C. R9-
30-101.

[

E. Applicant's representative. AHCCCS shall allow a person of an applicant's choice to accompany, assist, and represent the
applicant in the application process or assistance can be provided by AHCCCS. If requested, AHCCCS shall help a person
complete an application.

E.  AHCCCS shall determine whether an application is complete under A.A.C. R9-22-1406.

WMHHW

R9-29-207:R9-29-203. Assignment of Rights
A person determined eligible for QMB benefits assigns rights to medical benefits to which the person is entitled under-epera-
tienroflaw to AHCCCS, under A.R.S. §§ 36-2903 and 36-2972.

R9-29-204 Da-te—erp-l-ie&t-i«m Eligibility Reguirements

AHGGGS— To be ehgible for MCS a person shall
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Provide information necessary to establish paternity and enforce medical support obligations, when requested by
AHCCCS for the QMB program,

Furnish a SSN or apply for a SSN,

Be a United States citizen or a qualified alien under A.R.S. § 36-2903.03

Be a resident of Arizona,

Apply for potential benefits that may be available to the person, if requested by AHCCCS,

Provide verification, or authorize the release of verification, for all information necessary to complete the determina-
tion of eligibility, and

Receive Medicare Part A benefits or be determined conditionally entitled to Medicare Part A benefits by the Social

[N [ | @2 2

[~

Security Administration.

R9-29-243-R9-29-205. Income Standards

A. To be eligible, a person's income shall meet the following federal poverty levels (FPL), adjusted annually:
1. QMB. Income is equal to or less than 100 per-eent percent of the FPL.
2. SLMB. Income is greater than 100 per-eent percent but equal to or less than 120 per-eent percent of the FPL.
3. QI-1. Income is at least 120 pereent percent but equal to or less than 135 percent of the FPL.

B. AHCCCS shall calculate income under A.A.C. R9-22-1503.

R9-29-215:R9-29-206. Institutionalized Person
The provisions in A.A.C. R9-22-1402 apply to this Article for an institutionalized person.

R9-29-207. Resources

Resources such as, cash, financial accounts, real property, vehicles, trusts, and life insurance are not considered in determining
a person's QMB, SI.MB or QI-1 eligibility.

 MedicalS Oblicati

.............
5V s

R9-29-219-R9-29-208. Eligibility Determination

A. AHCCCS shall make an eligibility determination within 45 days of the date of application, except when:
1. The agency cannot reach a decision because the applicant delays or fails to take a required action, or
2. When there is an administrative or other emergency beyond the agency's control.

B. AHCCCS shall not use the time to determine eligibility as a waiting period before determining eligibility; or as a reason
for denying eligibility when a determination has not been made within the time standards.

R9-29-220:R9-29-209. Notice of Eligibility Determination

A. Notice. AHCCCS shall send an applicant written notice of the eligibility decision. The notice shall include a statement of
the action and an explanation of the person's hearing rights specified in Article 5.

B. Approval. If AHCCCS determines that the applicant is eligible, the notice shall contain the effective date of eligibility.

C. Denial. If AHCCCS determines that the applicant is not eligible, the notice shall contain:

1. The effective date of the decision;

2. A statement detailing the reason for the decision, including specific financial calculations and the financial eligibility
standard if applicable; and

3. The legal authority supporting the decision.

gro1e10 B

R9-29-221:R9-29-210. Effective Date of Eligibility

A. QMB. The effective date of eligibility is the first day of the month following the month in which AHCCCS makes the eli-
gibility decision.

B. SLMB and-QHt. The effective date of eligibility is the first day of the first month AHCCCS determines the person is eli-
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gible under this Article, but no earlier then than the first day of the month of application.
C. OQI-1. The effective date of eligibility is the first day of the first month AHCCCS determines the person is eligible under

this Article, but no earlier than the first day of the month of application. QI-1 members are entitled to receive cost sharing

assistance through the end of the calendar year in which they qualified for the program.

R929211:  Resideney

To-be-etigible for MCS. hath] d C thi .

R9-29-222-R9-29-211. Discontinuance

A. Discontinuance. AHCCCS shall discontinue a person's eligibility if any of the conditions of eligibility under this Article
are not met.

B. Notice. AHCCCS shall follow the discontinuance notice requirements under R9-22-+443 A.A.C. R9-22-1415, except
where it states “Department” replace the term with “Administration.”

R9-29-212. Ineome-Caleulation Renewals
A. OMB and SLMB. AHCCCS shall renew a person’s eligibility for QMB or SLMB at least one time every 12 months.
B. OQI-1. A person receiving QI-1 benefits shall reapply every 12 months.

R9-29-224-R9-29-213. Inecome-Standards Reporting Changes
A person eligible under this Article shall report to an ALTCS or Social Security Insurance Medical Assistance Only (SSI-
MAO) office the following changes for the person, the person's spouse, or the person's dependent children:
1. A change of address;
2. An admission to, or discharge from, a public institution, as specified in A.A.C. R9-22-1402;
3. A change in household composition;
4. A change in income;
5. A determination of eligibility for other benefits;
6
7
8
9

A death;
A change in marital status;
A change in Arizona state residency;
. A change in citizenship or alien status;

10. Receipt of a SSN;

11. A change in Medicare receipt or eligibility; and

12. For QMB recipients, a change in first- or third-party liability that may be responsible for payment of all or a portion
of the person's medical costs.

R9-29-214.

= hle for N
O O

Repealed

/ Qo on—ah N or-oth
V o5 a P O a appry1ot-o D

R9-29-215. Renumbered
R9-29-216. Repealed

R9-29-219. Renumbered
R9-29-220. Renumbered
R9-29-221. Renumbered
R9-29-222. Renumbered

R9-29-223. Redetermination Repealed
A and viB-AH 1A edeterminea
B BersonR-recetving
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R9-29-224. Renumbered
ARTICLE 3. BENEFITS AND SERVICES

R9-29-301. QMB Only
A. QMB benefits. A For a person determined eligible as a QMB Only enly-member-shall-reeetve, the Administration shall
provide payment of:
1. Medicare Part A premium,
2. Medicare Part B premium, and
3. Medicare coinsurance and Medicare deductible for Medicare eevered services covered under Title XVIII of the
Social Security Act to the provider.

B. Payment of QMB Only enly benefits. The Administration shall not pay coinsurance or deductible to a member.
- TheAdministrationshall:

tod with £l . By Lable bal '
Covered services. A person determined to be a QMB Dual eligible member shall receive medical services provided under
9 A.A.C. 22, Article 2, or services provided under 9 A.A.C. 28, Article 2. in addition to the Medicare-related payments

under R9-29-301(A).
B. Premiums. The Administration pays Medicare part A and B premiums for a QMB Dual member enrolled with a contractor
in a plan or AHCCCS Fee-For-Service.
C. The Administration’s payment responsibilities.
1. The Administration shall pay the following costs for members not enrolled with contractors. When services are
received from an AHCCCS registered provider and the service is covered:
a. By Medicare only, the Administration shall pay the Medicare coinsurance and deductible.
b. By Medicaid only. the Administration shall pay the lesser of billed charges or the Capped Fee-For-Service
Schedule rate for the services covered under 9 A.A.C. 22, Article 2 and 9 A.A.C. 28, Article 2.
c. By both Medicare and Medicaid, the Administration shall pay Medicare coinsurance and deductible.

When services are received from a non-registered provider and the service is covered, the Administration shall not
pay the Medicare coinsurance and deductible.

D. The contractor’s payment responsibilities. Unless the subcontract with the provider sets forth different terms, when the
enrolled member receives services from an AHCCCS registered provider in or out of network and the service is covered:
1. By Medicare only, the contractor shall pay the Medicare coinsurance and deductible.
2. By Medicaid only, the contractor shall pay the provider in accordance with the contract.
3

By both Medicare and Medicaid, the contractor shall pay the lesser of:
a. The Medicare copay, coinsurance or deductible, or

b. The difference between the Health plan contracted rate and the Medicare paid amount.

E. Member responsibilities. A QMB Dual eligible member who receives services under 9 A.A.C. 22, Article 2 or 9 A.A.C.
28, Article 2 from a registered provider is not liable for any Medicare copay, coinsurance or deductible associated with
those services and is not liable for any balance of billed charges.

B-F. Coordination of prescription drug benefit with Medicare Part D. Notwithstanding subsections (A) through (G) (D), ser-
vices do not include pharmaceutical services to the extent limited under 42 U.S.C. 1396u-5(d). A contractor is not liable
for any Medicare eeinsturance-deduetible;-or-eopayment copay. coinsurance or deductible associated with pharmaceutical
services subject to the limitation under 42 U.S.C. 1396u-5(d).

R9-29-303. SEMB-and-QI4 Non-OMB Dual Member
HCCCS chall Med Part B —

A. Covered services. A person determined to be a Non-QMB Dual eligible member shall receive medical services and provi-

>

[>>

sions under 9 A.A.C. 22, Article 2, or services and provisions under 9 A.A.C. 28, Article 2.
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Premiums. The Administration pays Medicare part B premiums for a Non-QMB dual member enrolled with a contractor

in a plan or AHCCCS Fee-For-Service for the following individuals:

1. Anindividual described in 42 CFR 431.625;

2. Anindividual enrolled in ALTCS but who does not qualify as a QMB, SLMB or QI;

3. An individual who is eligible for Medicaid under a mandatory or optional Title XIX coverage group for the aged.
blind, or disabled (SSI-MAO);

4. An individual who is eligible for continued coverage while eligibility redetermination is pending as described under
42 CFR 435.1003;

5. An individual who is in the guaranteed enrollment period described in 42 CFR 435.212 and the state was paying the

individual’s Part B premium before eligibility terminated.
The Administration’s payment responsibilities.

1. The Administration shall pay the following costs for members not enrolled with contractors. When services are
received from an AHCCCS registered provider and the service is covered up to the limitations described within 9

A.A.C. 22, Article 2:

a. By Medicare only, the Administration shall not pay the Medicare copay, coinsurance or deductible.
b. By Medicaid only, the Administration shall pay the lesser of billed charges or the Capped Fee-For-Service
Schedule rate for the services covered under 9 A.A.C. 22, Article 2 and 9 A.A.C. 28, Article 2.

c. By both Medicare and Medicaid, the Administration shall pay the Medicare copay, coinsurance or deductible.

2. When services are received from a non-registered provider and the service is covered, the Administration shall not
pay the Medicare copay, coinsurance or deductible.

The contractor’s payment responsibilities.

1. When an enrolled member receives services within the network of contracted providers and the service is covered up
to the limitations described within 9 A.A.C. 22, Article 2:

By Medicare only, the contractor shall not pay the Medicare copay, coinsurance or deductible.

By Medicaid only, the contractor shall pay the provider in accordance with the subcontract.

By both Medicare and Medicaid, unless the subcontract with the provider sets forth different terms, the contrac-

tor shall pay the lesser of:
i.  The Medicare copay, coinsurance or deductible, or

ii. Any amount remaining after the Medicare paid amount is deducted from the subcontracted rate.
When an enrolled member receives services from a non-contracting provider and the service is covered:
By Medicare only, the contractor has no responsibility for payment.
By Medicaid only, and the contractor has not referred the member to the provider or has not authorized the pro-
vider to render services and the services are not emergent, the contractor has no responsibility for payment.
By Medicaid only, and the contractor has referred the member to the provider or has authorized the provider to
render services or the services are emergent, the contractor shall pay in accordance with A.A.C. R9-22-705.
By both Medicare and Medicaid, and the contractor has not referred the member to the provider or has not autho-
rized the provider to render services and the services are not emergent, the contractor has no responsibility for

payment.
By both Medicare and Medicaid, and the contractor has referred the member to the provider or has authorized the

provider to render services or the services are emergent, the contractor shall pay the lesser of:
i. The Medicare copay, coinsurance or deductible, or
ii.

ii. Any amount remaining after the Medicare paid amount is deducted from the amount otherwise payable
under A.A.C. R9-22-705.

Member responsibilities.

1. A Non-QMB Dual eligible member who receives covered services under 9 A.A.C. 22, Article 2 or 9 A.A.C. 28, Arti-
cle 2 from a provider within the contractor's network is not liable for any Medicare copay. coinsurance or deductible

associated with those services and is not liable for any balance of billed charges unless services have reached the lim-

itations described within 9. A.A.C. 22, Article 2.

When an enrolled member chooses to receive services out of network that are covered by both Medicare and Medic-

aid, the member is responsible for any Medicare copay. coinsurance or deductible associated with those services

unless the contractor is responsible as described in A.A.C. R9-22-705 and the provider has complied with A.A.C. R9-

22-702.

Coordination of prescription drug benefit with Medicare Part D. Notwithstanding subsections (A) through (D), services

do not include pharmaceutical services to the extent limited under 42 U.S.C. 1396u-5(d). A contractor is not liable for any

Medicare copay, coinsurance or deductible associated with pharmaceutical services subject to the limitation under 42

U.S.C. 1396u-5(d).
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R9-29-304. SLMB and QI-1
AHCCCS shall pay the Medicare Part B premiums.
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ARTICLE 4.
R9-29-401.

ARTICLE 5. GRIEVANCE AND-APPEAL-SYSTEM PROCESS

R9-29-501.  General Provisions for a Grievance and a Request for Hearing
A request for hearing under this Chapter shall comply with A-A=C-RI-22-80+-andR9-22-802 9 A.A.C. 34. For the purposes of
this Article, “hearing” means an administrative hearing under Title 41, Chapter 6, Article 10.

R9-29-503. Ehgl-bﬂ*t—theafmg—fGFaﬂAppheaﬁt—mMem-bef Repealed

ARTICLE 6. FIRST- AND THIRD-PARTY LIABILITY AND RECOVERIES

R9-29-601.  First- and Third-party Liability and Recoveries

A= The provisions specified in 9 A.A.C. 22, Article 10 apply to this Section. For the purposes of this Article, “third-party lia-
bility” means the resources available from a person, entity, or program that is or may be, by agreement, circumstance, or
0therw15e hable to pay all or part of the medlcal expenses incurred by an apphcant or member
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